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$23,000,000
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Assisted Living Center

Constructed in 2007 and 2008 

Litigation settled in 2018
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This GBA Case History will be 

provided to you with the 

conference proceedings.

www.geoprofessional.org

http://www.geoprofessional.org/
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$23,000,000
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• We were the geotechnical engineer.

• We had deep pockets.

• We had trouble with our contract documents.

• We didn’t clearly and consistently 

communicate risk.

• We practiced outside of our area of expertise 

and outside of our scope of work.

• It wasn’t 100% clear that we had met the 

local standard of care.

• Some of our work appeared to be low quality. 

Why was the claim focused on us? 
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What did we (re)learn?
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#1  Professional liability 

claims focus on the money, 

not on truth and fairness; and 

we had the deepest pockets.



Lessons Learned from Litigation Caused by Expansive Clays 10

Joint and 

Several Liability
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#2  Control and Understand 

Your Contract Documents.
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The Geotechnical Contract
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Our Second Contract (CoMET)
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The Supreme Court of the 

State of Colorado says this a 

“residential” structure!
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#3 We must clearly 

and consistently 

communicate risk. 
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Original plan included a parking 

garage under the building. 
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It was changed to this void space.
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Cardboard void forms below the floor slab
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Is a basement better than a void space?
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If we say nothing, does that mean we “approve” the 

change? Should we have explained the risks of 

using a void space and void forms?
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#4 We must stay within our 

scope of work and within our 

area of expertise. 
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OWNER: “This is a soils problem, and 

you are the project soils engineer. 

Therefore, this is your problem.” 
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KLEINFELDER: “No, this is a sewer 

problem, and we are not the 

mechanical engineer.”
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Who 

inspected  

the void 

forms?
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#5 Our technical work must meet the 

standard of care or we’ll have an increased 

risk of professional liability. Defining the 

local standard of care can be difficult. 
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How should  you evaluate swell 

potential?

Which laboratory tests?

• Moisture content

• Atterberg limits

• Swell pressure

• Amount of free swell

• Soil suction 

• Expansion index
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Did we do the right laboratory testing?
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Was the 12” void space large enough?

Did other geotechs in the area usually 

recommend 24”?
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#6 Low quality work (or even the appearance

of low quality) will be used against you in a 

claim, even if it doesn’t apply to the problem. 
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Our geotechnical report provides 

good foundation recommendations :
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1. Date is the same as the final 

report.

2. Calculations aren’t checked.

3. No explanation for this input 

value.

4. Input number doesn’t match 

our lab test results.

5. Input the wrong number in 

this equation.

6. Final answer doesn’t match 

our actual recommendation.

1, 2

4

3

5

6
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The judgement of the 

senior reviewer 

overruled the bad 

calculations, and that 

saved the drilled piers 

from damage.

#7 Good engineering judgement applied 

at the right time is exceptionally valuable. 
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Seven years of litigation…

Three failed mediations…

Then we settle with 

favorable terms!
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What did you learn?

1. Stay within your area of expertise 

and scope of work.

2. Communicate risk.

3. Appreciate good engineering 

judgement. 

4. Understand the standard of care.

5. Read GBA case history #108.



Questions? 

Lessons Learned from Litigation Caused 

by Expansive Clays

Steve Wendland, PE, PG, DGE

913.475.5851
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